This material was written for attorneys who take depositions. Experts may learn from this advice. 

Best Practices When Deposing Medical Experts: Retaining Counsel

It is instructive to consider the perspectives of expert witnesses who possess a wealth of information about effective and ineffective practices of attorneys during depositions. The next section of the chapter reflects these perspectives. The following information was gathered by requesting expert witnesses to share their perspectives and experiences in deposition. 

A. Use the expert to learn about nursing

An attorney who wants to learn everything about the case and requests time with the expert for "education" is smart. [42] The expert should be used to help develop the case. The attorney who knows as much or more than the expert is wasting money. Only hire experts who know more than the attorney, and use their knowledge to help build the case. For example, experts can often help draft interrogatories or prepare questions to ask at the depositions of the opponent’s expert. Although the expert must be paid for this time, the time that the attorney saves is worth far more. Also, a good expert will suggest questions and theories that the attorney is unlikely to discover on his or her own, without investing a vast amount of time and energy. [43] 

B. Request optimal time and date choices for deposition

Do not assume that the expert will be available when it is convenient for the attorney. Plenty of advance notice is always appreciated. 

C. Help the expert anticipate questions

The retaining counsel should spend sufficient time with an expert before he or she testifies, and ask questions in rehearsal. This gives the expert an opportunity to think through the questions. [44] Do a rehearsal of the questions counsel expects the opponent to use during deposition ‑ and allow the expert to answer "on the spot" in that rehearsal, so that both the attorney and the expert are prepared. The expert (if new at this) will get a clue as to what types of questions might be asked. The attorney will get a very clear picture of the expert's opinion, if it has not been made clear already. [45] 

ADVANCE \d4It is often helpful to make a checklist of important issues that are likely to come up during the course of the deposition. Also, when assisting a more novice expert, it is important to review definitions, such as, "standard of care" (as it applies to the given jurisdiction) and "reasonable degree of probability" (when explaining proximate cause opinions). 
D. Carefully plan the environment for a videotaped deposition

Counsel should see the expert’s office before the day of the deposition. Is the size of the room adequate? Should a plant be moved so it does not look like it is engulfing the expert? Is there a distracting picture in the background? Should the videographer bring a backdrop to conceal the background? Have the expert and videographer get together for 15 minutes before the deposition if exhibits are going to be used. The expert and videographer can work out a system so that the camera follows the expert who is pointing to exhibits. Check the noise level in the office. Is the air conditioner sounding like a jet plane taking off? If so, it will come through on the videotape. [46] Discuss wearing conservative, dark clothes. The expert should look directly in the camera when testifying and avoid long pauses. Avoid eating, drinking or chewing gum, hair or pencils. Turn off cell phones, pagers, and beepers. [47] 

E. Inquire about out of town travel arrangements for expert

Recognize that some experts prefer to make their own travel arrangements, so the 'best practice' is probably to inquire of the expert first. Have a staff person meet the expert at the airport and escort the individual to the hotel or courthouse. Also, with the advent of videoconferencing technology, it is always a good idea to offer to conduct the deposition of an out of town expert by videoconference. Many experts are more appreciative of the convenience of not having to leave their home state to testify. This also seems to be less costly than paying for the travel expenses.
F. Provide accurate directions to site of deposition to all involved parties

Attach directions to the deposition site to the letter to the expert that confirms the date. Do not rely on Internet directions. Do not expect the expert’s staff to provide directions to multiple attorneys in anticipation of a deposition being held at the expert’s office. Many experts do not have the resources to provide this type of service.

G. Provide encouragement and support

During the preparation phase, counsel should set a positive tone for the expert by providing support, projecting confidence, and being enthusiastic about the case. During breaks, smile at the expert. Use that time to determine how the witness is feeling instead of checking voice mail or sorting through the mail. Often a calm face in the middle of a potentially stressful experience helps the expert maintain focus. 

H. Curb opposing counsel’s abusive/difficult behavior

Abusive types of questions include repetitive lengthy questioning, vulgarity, hostility, personal attacks, and demeaning and sarcastic remarks by counsel. How far is “too far” would ultimately have to be decided by a judge. “I had a deposition where the deposing attorney kept asking the same question over and over ‑ changing maybe one word in it each time. I kept saying the same answer each time. He finally told my attorney, ‘She's not answering it right.’ My attorney stated ‘She's been answering it ‑ you just want it your way and it's not going to happen ‑ get over it and go on with other questions.’” [48] Advise the expert that she is being paid for her time, and if the opposing counsel wants to ask the same question over and over, the expert should be tirelessly patient.


The retaining counsel should intervene if the conduct of the apposing attorney becomes harassing or abusive. If the opposing attorney begins behaving in that manner, the retaining counsel should state, "If this type of conduct continues, the deposition is going to be terminated."
I. Give feedback when it is over

A brief session with the expert following the deposition is invaluable. Use this opportunity to offer feedback on the performance during the deposition. Most experts find this information essential in improving their skills, and have been grateful for both praise and suggestions for being more effective the next time.

J. Express thanks after deposition

A best practice is to send a letter, email, or call the expert after the deposition to thank the individual for his or her assistance. [49] 

ADVANCE \d4Worst Practices When Deposing Medical Experts: Retaining Counsel

The practices listed below address each of the issues that increase the discomfort of the expert, interfere with the deposition process, engender ill will, and thus should be avoided.

A. Failing to listen to the expertise of the expert

Feedback from some experts reveals that at times, the attorney does not listen to his own expert.  Inexperienced attorneys may create traps for themselves instead of tapping the expertise of the experienced expert. 

B. Dumping several last minute requests

Supplying the expert with several depositions or a new set of medical records to read is particularly stressful for an expert. The need to read and assimilate the new information interferes with the ability to prepare for the deposition. [50] 

C. Arranging telephone depositions

Telephone depositions, while convenient for out of town counsel, can be challenging if there is a delay of a few seconds with the phone. [51] From the standpoint of opposing counsel, there is a missed opportunity to evaluate the appearance and file of the expert.

D. Misleading the expert about the scope of testimony

Do not tell the nurse expert that it is acceptable to testify about physician practice standards in a deposition, but then contradict this position in the courtroom. [52] As stated earlier in the chapter, the nurse is expected to focus on nursing standards, not physician standards.

E. Attacking the expert

Experts sometimes share stories of being attacked by the attorney who retained their services. For example, one expert was subjected to profanities, screaming, and berating because the deposition was not going as expected. This is not the optimal way to instill confidence in the expert, and calm the expert in the midst of a long, nasty deposition. No matter how poorly the expert is doing, the attorney should give a "pep talk" to get the expert through – ultimately helping the attorney’s own case outcome. [53] 

F. Exhibiting distracting body language

“One of the most disconcerting deposition experiences for me involved the attorney’s non‑verbal communication, especially bodily noises. Every time a question was asked, answer given or objection raised, she grunted, groaned, scowled, squirmed in her chair, threw down her pen, etc. The worst part is she was the attorney for whom I was testifying.” [54] Other experts advise:

· Do not throw your pen across the table or on the floor when your expert gives an answer you do not like.

· Do not slouch in your chair.

· Do not drop your head to the table.

· Do not emit huge sighs/groans.

· Do not berate your own expert in deposition ‑ in front of opposing counsel, i.e., very disdainfully stating "You're not answering the question they asked you!"

· Do not dress sloppily, just because the deposition is in your office.

· Do not ask the expert to refund the law firm for an unused plane ticket.
· Do not distract the expert by reviewing mail or other material, signing mail, checking emails or text messages, or doing other work during the course of the deposition. 
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The goals of deposing an expert witness may include:

· Laying the foundation for cross‑examination at trial

· Showing the expert’s bias or otherwise undermining the expert’s credibility

· Gaining concessions from the expert to help prove the attorney’s points

· Obtaining as much information as possible regarding the expert’s opinions and the bases for them,  

· Attempting to get the expert to support even a small part of the attorney’s case 

· Discovering the weaknesses in the attorneys’ own client’s case, and 

· Judging the demeanor of the expert. [55] 

A. Organize one’s own materials and be prepared

The attorney who is in command of the file has a sense of confidence, organization, and precision. The expert witness will recognize and respect this individual as a professional. Preparation enables the deposition to proceed smoothly, be conducted faster, identify exhibits that will be needed at trial, eliminate the expert’s resentment over a waste of time, encourage the expert to be more forthcoming, and establish the attorney as a person with whom opposing counsel must reckon. [56] Research the expert by reading publications of the expert and deposition transcripts.

B. Have the person who knows the case the best take the deposition

Experts comment that having the attorney who is most familiar with the file conduct the deposition promotes a productive experience. The attorney who takes the time to learn as much a possible before the deposition will have a solid foundation for learning what the witness can teach during the deposition. [57] 

C. Be courteous

Being pleasant to one’s adversary, respecting the needs of the expert, and not being abrasive make the deposition a professional experience. As Horowitz notes, relaxing the witness is a good thing; engaging the witness in a conversation, on the record, is even better. Almost everyone is more giving and forthcoming when relaxed. [58] 

D. Make the expert feel comfortable

Sherri Hill notes, “I think the best thing I've seen attorneys do is make the person feel comfortable and treat him with respect even if the attorney and expert disagree.” [59] A nurse attorney comments, “The deposing attorney should make the deponent feel comfortable with coffee, smiles, conversation prior to getting started, etc. This communicates to the inexperienced expert that this is an informal friendly talk and the expert may let his/her guard down and say "too much" (to the opposing side's benefit). [60] By allowing a discernable pause after the witness has given an answer, the attorney nonverbally encourages the witness to add more to the answer. Answers that otherwise may not have come from direct questioning, may be offered. [61] Be sensitive to the impact of the phrase “I get only one bite at the apple” when referring to the opportunity to depose the expert. The expert, who is the apple, may not appreciate the reference.

E. Make it possible to take a break or meal

Experts are entitled to ask for a break. Do not make it difficult for that to happen by saying, “But I just have a few questions(.” Recognize the needs of the participants to eat at a meal time. Do not attempt to continue through meal time without letting the expert eat. Expect to be charged for the expert’s time spent eating. Consider that when scheduling the start time.

F. Spend time on case issues, not on trivia

Focus on the issues and the expert’s experience related to the issues. One expert shared this story: “One attorney spent 30 minutes asking me questions about my duties as a nurse's aide in the mid 1970s.  I'll answer questions like that all day long if he wants to pay.” [62] Once a valuable answer has been given to a question, immediately move on rather than allow the expert to recant the answer. [63]

G. Do not attempt to decimate the expert

Recognize the risks associated with attempting to systematically destroy an expert’s credibility, self‑esteem, and confidence. A vicious attack may result in an expert who is totally unable to safely drive home. One expert subjected to such an attack had to pull over on the highway because she was crying so hard she could not see. There are legal risks to prematurely destroying the other side’s expert. In one notable case, a bright yet inexperienced attorney did a remarkable job of demolishing the credibility and conclusions of the expert at deposition. At the end of the deposition, he gloated, “If you’re going to take this case to trial, you had better get a better expert.” The opponent did just that, and won at trial. Had the attorney saved his devastating impeachment for trial, he probably would have won his case. [64]


It is probably best for the attorney to save the most useful cross-examination material for the time of trial. Certainly, the attorney wants to elicit as many favorable answers as possible from the opposing side’s expert. This may cause opposing counsel to question whether he would want to have his expert testify at trial. If the attorney does too good a job of cross-examining the expert, the other team will likely get a new expert, and the attorney may have already exposed the adversary’s most significant weaknesses. This ensures that the new expert will be better prepared to deal with them at the time of his or her deposition. The caveat here is that in many jurisdictions, the time to serve expert reports are strictly governed by Court order, so an adversary may not have time to retain a new expert if his/her expert is decimated at a deposition.

H. Ask what facts the expert assumes to be correct

When facts are in dispute, ask what facts the expert assumed to be true to form opinions. If the opinions are based on facts in dispute, ask why the expert presumed those facts were true, rather than the facts obtained through discovery. Hypothetical questions may be asked when there are contradictory facts. The expert may have a different opinion if the facts more favorable to the attorney’s case are presumed to be true. The jury who believes the attorney’s set of facts, may negate the opinion of the expert. [65]

I. Ask for all opinions

Some attorneys end a deposition by asking for any additional opinions. Wendy Jones shares this story: “I recently heard a fantastic OB expert say that if the attorney asks "Have you shared with us all of the opinions that you intend to express at trial?" he often adds more information. If they do not ask the question, he most certainly will not offer the added information. He said only the best attorneys ask this question at the end of the depositions and the least experienced usually do not.” [66]


On the other hand, there are risks with this strategy. For example, if the expert does not comment on a particular area in his/her report (if in a state where the expert has written a report), such as causation, why open the door and ask if there are other opinions? It may be better to limit the scope of the expert’s opinions by asking, "Are all of the opinions you have in this matter set forth in your report?" The expert may say “no” and begin to offer completely new opinions. Some attorneys might then tell the expert, "Since these opinions are not set forth in your report, I'm not going to ask you about them today. If you write a new report with these opinions in them, and a Court lets you testify about these opinions offered out of time, then I will ask to come back and re-depose you about your new opinions, since I have not had enough time to evaluate your new opinions and properly prepare to ask you about them."

J. Confront the non‑responsive answer

The attorney can establish authority in the deposition by acknowledging an unresponsive answer and ask the witness to listen carefully as the attorney repeats the question. The court reporter can read the question back so that the witness can give a responsive answer. The judge should never be called unless it is absolutely essential, and the judge should always be called when it is necessary. [67] 

Worst Practices for Deposing the Opposing Expert

A. Not arranging for the court reporter to be at deposition

It is not the job of the expert to arrange for a court reporter. Do not expect the out‑of‑state expert to contact local court reporters or arrange for a video deposition. If the expert is required to do this, be prepared to be billed at the expert’s hourly rate to make the arrangements. When the court reporter does not show up, the expert will need to be paid by opposing counsel for the waiting time. An alternative to canceling the deposition is the use of a tape recorder in lieu of a court reporter.   

B. Asking the expert to review or comment on a document that the expert has not seen
The expert should be given the opportunity to fully review any document about which she or he is going to be asked questions. The expert should not assume that she or he is already sufficiently familiar with the document without having to look at the paper. [68]

C. Not acting like a guest in the office of the expert

Always remember that you are a guest in the expert’s premises. Guests do not steal books from the expert’s library. Guests do not pop into other worker’s offices without permission or rifle through the expert’s desk. Guests ask to use the phone. Guests do not park illegally. A defense attorney from another state thought she could pull up and park in front of the court reporter’s office in midtown Manhattan in a no parking zone.  Her rental car with all of her luggage was towed within ten minutes. [69] If the deposition extends beyond the allotted time, do not go overtime and assume the expert will be able to stay.  

D. Being a bull dog

Aggressive cross‑examination at deposition may be designed to eliminate surprises at trial, to look for openings, and to test the reactions of the expert. Aggressive behavior may work to the disadvantage of the attorney. This approach gives the expert more preparation and makes him less vulnerable at trial. [70] The retaining counsel should prepare the expert to deal with this behavior. The expert should not lose his or her temper no matter how hard pressed. Losing the temper can mean losing credibility and the case. A break should be requested at any point that the expert feels like an explosion is imminent. An emotional response to a question can come back to haunt the expert. 

The expert may be exposed to an interrupter ‑ the opposing counsel. In this situation, the expert should let the attorney finish speaking, and then politely say, “I’m sorry, but you interrupted my last answer before I was finished. I would like to complete that answer before I move on to your next question. As I was saying(” [71] The expert should control the pace of the deposition, not the attorney. If opposing counsel asks the questions in a rapid fire manner, the expert should not allow this to cause him or her to rush. [72] Giving the expert negative feedback or being harsh, angry or aggressive will encourage the expert to say less and to become guarded. Giving no feedback to the expert (flipping through notes, avoiding eye contact, and treating the expert like an inanimate object) discourages open, candid responses. [73] 

E. Making erroneous assumptions in a hypothetical or mischaracterizing testimony

Retaining counsel should prepare the expert for hypothetical questions. Unfairly worded questions may contain facts that are not true. The attorney may be trying to confuse the expert or make the expert doubt the findings. The expert should be careful about accepting the opponent’s facts. Before the deposition, the retaining counsel and expert should discuss the key facts, and understand which facts are in dispute. This prevents the expert from accidentally conceding a point that is in dispute. [74] The expert should keep a sharp lookout for questions that have a double meaning and questions that assume that the expert has testified to a fact when he or she has not done so. [75]

F. Trying to win at all costs

Although the following quote is written by a physician, it applies equally to nursing expert witnesses. “I note that some attorneys openly detest experts, surprisingly especially their own. Amazingly, I see little insight into the dual truths that doctors in no way created the process by which experts are used. And more importantly, doctors don’t want it to be that way. Somehow, an expert is expected to both perform in the narrow constraints of a system made, and entirely controlled by others, yet hated for doing so. Doctors far prefer to be seen as champions of truth, honor, and humanitarianism, especially in the legal arena. Physicians are typically dismayed to find that the majority of time spent in testimony revolved more around casting aspersions upon the honor of witnesses instead of on issues of medical substance. Doctors by their very natures and training are nurturers, not adversaries. [76] 

G. Not bringing a check to the deposition or quibbling about fees

Most experienced experts recommend that experts be paid prior to giving a deposition.  The expert who does not require payment in advance runs the risk of late payment, no payment, and collection problems with counsel. The attorney should not quibble about fees. For example, do not use the time displayed in internet map programs to calculate how much time the attorney thinks it should have taken to get to the deposition site, and then shortchange the expert accordingly. 

H. Asking obvious questions about expert’s resume

Why ask the expert where she went to nursing school when it is on her curriculum vitae? Use the time to ask about experience or details not listed on the resume.

I. Avoid using deposition to settle a score with retaining counsel

Regardless of how adversaries feel about each other, the expert should not be caught in the middle. Professionalism mandates setting aside personal animosities and gracefully getting through the procedure.
Extracted from Working with Nursing Expert Witnesses by Patricia Iyer, Michael Zerres Esq and Cindy Banes RN, Patricia Iyer and Barbara Levin (Editors), Nursing Malpractice Third Edition, Tucson, Lawyers and Judges Publishing Company, forthcoming 2007
42. Personal communication, Barbara Levin RN, October 2004.

43. See note 37.

44. Herschberg, S. and Gentile, J. “What attorneys should avoid when handling medical malpractice cases”, www.lectlaw.com/filesh/tabartmm.htm.  

45. Personal communication, Barbara Boschert RN, October 2004.

46. Personal communication, Steve Appelbaum, October 2004.

47. See note 11. 

48. Personal communication, Martie Hawkins RN, October 2004.

49. See note 42.

50. Id

51. Id

52. See note 45.

53. Id

54. Personal communication, Karon Goldsmith RN, October 2004.

55. Feldman, M, “Winning strategies for deposing the adverse expert”, TRIAL, pg. 83, January 2000.

56. Horowitz, D, “Deposition tips your parents taught you”, TRIAL, pg. 40, July 2005.

57. Id

58. Id

59. Personal communication, Sherri Hill RN, October 2004.

60. Personal communication, Arlene Klepatsky Esq. RN, October 2004.

 61. See note 56.

 62. Personal communication Vicki Turner, October 2004.

 63. See note 56.

 64. See note 31.

 65. See note 37.

 66. Personal communication, Wendy Jones RN, October 2004.

 67. See note 56.

 68. See note 35.

 69. Personal communication, Jeffrey Levine MD, October 2004.

 70. Making the best use of expert witnesses, www.expert4law.org/ewc/bestuse.html.

 71. See note 34.

 72. See note 35.

 73. Morris, C, “Effective communication with deposition witnesses”, TRIAL, pg. 75, July 2000.

 74. See note 37.

 75. Harney, D, “Preparing the plaintiff’s medical expert witness for trial”, www.lectlaw.com/files/med35.htm
76.  Davies, A., “First, kill all the experts”, www.lectlaw.com/filesh/medscn1.htm
